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Examiners’ reports 2019 

LA1040 Contract law – Zone A 

Introduction 

The paper contained a good mix of essay and problem questions. The problem 
questions generally proved more popular for the majority of students. The principal 
cause of low marks was, as in previous years, major timing issues; many of those 
scoring bare passes or fails had only answered three rather than four questions. 
Even if the questions answered were awarded average marks, it was very difficult to 
pass without a fourth question. Candidates should remember that writing pages and 
pages for the first question is never going to make up for a missing question, which 
will inevitably score zero.  

I would reiterate that age old saying to always read the question carefully; the rubric 
will often state very specifically the area of contract law involved and avoids much 
wasted time discussing irrelevant issues for which no credit will be given. Similarly, 
avoid using a pre-prepared essay to answer a question – it will not fit neatly and 
sometimes is entirely the wrong topic. However perfectly written the answer, it will 
score zero if it does not address the question asked. 

The scripts covered a very broad range of abilities and marks. 

Comments on specific questions 

Question 1 

Artem owns a business with 200 employees including Bryony, Charles, Devi 
and Eytan. Artem’s bicycle is stolen from the bike shed at his business. On 
Monday he sends an email to all his employees: 

Please help me look for my stolen bicycle. It is only worth £20 but is of 
sentimental value as it belonged to my Dad. I will pay a reward of £200 
to anyone who returns the bicycle to me or provides information that 
helps me locate it.  

On Wednesday he decides to forget about his old bicycle and to buy a new one 
at the weekend and so he pins a notice on the bike shed stating that his offer 
of a reward for the return of his bicycle is now withdrawn. On Friday afternoon 
he also sends an email to all employees stating that the offer of a reward is 
withdrawn. Consider the following alternative circumstances: 

a) Bryony, an employee, is ill on Monday and Tuesday and does not 
come into work. However, she goes for a short walk and sees 
Artem’s distinctive bicycle on a rubbish dump. She then returns it to 
him on Wednesday morning.  
Advise Bryony. 
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b) Charles is a new employee and is keen to impress his boss. He takes 
Tuesday and Wednesday as holiday and searches for the bicycle 
which he finds for sale in a second-hand shop. On Thursday he 
goes into work and tells Artem where it is. 
Advise Charles. 

c) Devi learns from Freddie, a colleague, on Thursday about the notice 
Freddie has seen on the bike shed withdrawing the reward. That 
evening when leaving a pub Devi sees Artem’s bicycle in a hedge 
and returns it to him the following morning. 
Advise Devi. 

d) While walking to work on Tuesday morning Eytan sees the bicycle 
outside a shop where the thief has left it. He is riding it to work 
when he is overtaken by Artem in his Ferrari who shouts ‘I hope you 
are not after the reward, I’ve changed my mind’. Eytan takes the 
bicycle to work and gives it to Artem, who refuses to give Eytan any 
reward. 
Advise Eytan. 

General remarks 
Almost every candidate chose to answer this question on offer and acceptance and 
it was done reasonably well. In terms of structure, an introductory section setting 
out the nature of the offer being made – a reward case based on a unilateral offer – 
was the most efficient way of answering. Otherwise, candidates tended to launch 
straight into the different scenarios in subsections (a)–(d) without covering the offer 
at all, or alternatively duplicated information about the offer in their answer to each 
subsection, which simply wasted time and did not gain extra credit. This type of 
offer and acceptance question always needs a methodical and logical approach 
looking at each step in the transaction. There is no need to go through every type of 
offer – advert/shop purchase/bilateral, etc. as many candidates did – just identify 
the unilateral offer, support with relevant case law then address each scenario to 
determine whether the reward would be payable in each case. Some confusion as 
to the act required to claim the reward – ‘returns the bicycle or provides information 
that helps me locate it’ – relevant as to the point at which performance is complete. 
Read the question carefully. 

Law cases, reports and other references the examiners would expect you to use 
Identify at the start that it’s a unilateral offer referencing the Carlill case. 

In (a), the issue is whether B is aware of the offer – if not, she can’t claim (R v 
Clarke, Gibbons v Proctor). 

In (b), need to consider the effect of the purported withdrawal notice. Not as 
effective as email so probably not valid (Shuey). 

In (c), there is actual notice of withdrawal via a third party so D cannot claim 
(Dickinson v Dodds). 

In (d), the issue is whether a unilateral offer can be withdrawn once performance 
has commenced – refer to Errington v Errington and Daulia. Consider also whether 
such a term is implied when consideration is large (Luxor v Cooper). 

Common errors 
Misreading the facts. Applying the correct case law to the wrong subsections. 
Missing the fact that B was unaware of the offer (perhaps assuming emails were 
read at home?). Part (d) was particularly poorly answered with a lack of 
understanding of Errington. 
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A good answer to this question would… 
often be relatively short but well-structured as outlined above with each assertion 
supported by a relevant case or cases. Better students did well on part (d) and were 
able to discuss the cases based on implied terms and the fact that E had embarked 
on performance. 

Poor answers to this question… 
were often muddled and spent too long discussing offer and acceptance in general 
rather than focusing on reward cases. Showed confusion about how such offers are 
accepted and the different methods of withdrawal. The factual scenario was not 
read carefully enough or in detail, which led to incorrect answers to some 
subsections (which might in fact have been correct answers to different sections). 

Question 2 

Florence owns five adjoining houses, numbers 1–5 High Street Magictown, 
which she intends to rent to local people and students. On 1 September she 
advertises the properties as available in the local newspaper but does not 
state a price. Advise Florence as to the legal implications of the following 
events. 

a) Zebedee, a handsome student, contacts Florence who agrees to rent 
No 1 High Street to him for £50 per month. Zebedee is amazed at the 
low rent and agrees immediately. 

b) Dillon is worried that he will not be able to find accommodation 
before the university term begins. When he contacts Florence he 
agrees to rent No 2 High Street for £1,000 per month even though he 
knows this is twice the normal rate. 

c) Ermintrude works as Florence’s gardener and was Florence’s 
father’s nurse when he was elderly and ill. Florence says that 
Ermintrude can live in No 3 High Street without paying any rent 
because Ermintrude was so kind to Florence’s father before he died. 

d) Florence admires the police force. She agrees to let No 4 High Street 
to Brian, a police sergeant. Brian tells her what a tough year he has 
had as the police force are understaffed. She tells him she does not 
expect any rent as he will be doing such a wonderful job working in 
these conditions. 

e) Florence agrees to rent No 5 High Street to Brian for £500 per month 
but asks Brian to pay the money to her niece Rosalie. 

General remarks 
This was generally a popular question with the majority of students attempting it. It 
is solely about consideration. Although this question doesn’t direct candidates to the 
specific topic, a thorough read through at the start should have made that apparent. 
Unfortunately, many candidates seeing the word ‘advertise’ in the opening 
paragraph launched into long discussions about unilateral offers (exactly the same 
information as in Q1), which gained no credit and wasted time. A clearly structured 
approach was needed – each subsection covered a different issue. A substantial 
number of candidates wasted time by writing a long essay style answer about 
consideration but failed to apply the law accurately to the factual scenarios. 

Law cases, reports and other references the examiners would expect you to use 
a) Adequacy of consideration is not relevant – refer to Chappel v Nestlé, Esso 

case and Bainbridge v Firmstone. 
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b) Same issue as above – overvalue rather than undervalue – still 
enforceable. 

c) An example of past consideration – which is not good consideration 
Lampleigh v Brathwaite, Re McArdle, Re Casey’s Patents. Credit also for 
reference to non-pecuniary forms of consideration, e.g. White v Bluett. 

d) Pre-existing legal duty is not good consideration– discuss Glasbrook v 
Glamorgan and the various ‘football’ policing cases. 

e) Consideration can move to a third party Bolton v Madden. 

Common errors 
Too much time wasted discussing offer and acceptance (irrelevant). Failure to 
identify the issue – particularly in (b) and (e). All subsections involved consideration 
on formation; many candidates got involved in long discussions about Williams v 
Roffey and practical benefit, etc., which is only relevant to modification of an 
existing contract. Many failed to spot that it was past consideration in (c). And long 
discussion about privity and third-party rights were irrelevant to (e), which was quite 
a short and simple point. 

A good answer to this question would… 
separate out the subsections, give a short analysis of the issue raised in each, set 
out the principle clearly, e.g. ‘the law does not query the adequacy of consideration’, 
‘past consideration is not good consideration’, etc. and support the answer with two 
or three relevant cases in each section. 

Poor answers to this question…  
wasted time talking about offer and acceptance, wrote a rambling essay about 
consideration generally, often correctly stating legal principles and cases but wholly 
failing to apply it to the factual scenarios. 

Question 3 

Fern has her own garden waste clearance business, JunkBunk. During 
exceptionally busy periods, she often gets her friend, Rose, to assist her with 
the heavy lifting. Fern is contacted by Mary, the director of a construction 
company who is about to start work on nearby land and needs the site 
cleared of garden waste immediately. Fern emails Mary a price list. At the 
bottom of the page in large capital letters the list states, ‘FOR OUR TERMS 
AND CONDITIONS PLEASE REFER TO OUR WEBSITE’. Mary tries to access 
JunkBunk’s webpages but Fern is doing some maintenance on the site and 
the relevant pages will not be available until later that afternoon. Mary is in a 
hurry and telephones Fern and secures the services of JunkBunk. 

Fern and Rose start work at Mary’s site the following week. However, at the 
end of the first day’s labour, Fern damages her back lifting a load that was too 
heavy and needs to take a month off work. Rose undertakes the work alone 
but is not able to complete the work by the contractual deadline. Mary’s 
construction project is delayed, triggering serious financial consequences for 
her company. In addition, Rose carelessly spills some toxic waste on the site, 
forcing Mary to pay £3,000 for special environmental cleaning. Mary is furious 
but then notices the following clauses in JunkBunk’s terms and conditions: 

1.1 Liability for damage by employees of JunkBunk, whatsoever and 
howsoever caused, is limited to £100. 

1.2 JunkBunk is not liable for any delay, even if caused by their own 
actions. 

Advise Mary. 
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General remarks 
This was not a very popular question. Those who did answer it did so reasonably 
well provided that they correctly identified it as B2B contract, therefore involving 
UCTA rather than the CRA 2015. The question requires a discussion of the 
enforceability of limitation and exclusion clauses and how this impacts on Mary’s 
ability to claim against JB for the cleaning and the missed deadline. This first 
requires a discussion of whether the clauses have been incorporated into the 
contract by notice and the accessibility of the website. Then consideration of 
whether the clause covers this factual situation (good candidates noted that Rose 
was not an employee). The second half of the answer should cover statutory control 
via UCTA and reasonableness tests. 

Law cases, reports and other references the examiners would expect you to use 
The standard incorporation cases should be referenced and applied: Thornton v 
Shoe Lane Parking, Olley v Marlborough Hotel, Curtis Chemical, etc. Mary’s claim 
will be under supply of Goods and Services Act.  

Then identify that Mary is not a consumer so UCTA applies. Refer specifically to 
s.2(2) re damage to property and s.11 and Schedule 2 for the reasonableness test. 
Use case law that interprets these provisions, e.g. Mitchell v Finney Lock. Compare 
courts’ attitude to limitation compared with exclusion clauses (Canada Steamship).  

Common errors 
Treating Mary as a consumer and wrongly applying CRA instead of UCTA. 
Spending too long on incorporation and barely discussing the statutory regime. Not 
applying the law to the facts. Remember UCTA merely acts to permit or not permit 
exclusion clauses – it is not the statute under which the claim is brought. 

A good answer to this question would… 
spend roughly equal time on the incorporation/applicability points and the statutory 
regime. Carefully apply the law to the specific factual scenario. Separate out each 
issue and potential claim form the very busy scenario.  

Poor answers to this question…  
muddled up all the characters (a problem throughout the paper) making arguments 
difficult to follow. Failed to discuss the statutory regime at all or applied the wrong 
Act. When correctly identifying UCTA then writing only about ‘reasonableness’ 
without reference to the correct sections. 

Question 4 

a) In what circumstances will the right to rescind a contract for 
misrepresentation be lost? 

b) Hitem places the following advertisement on a website offering cars 
for sale: 

‘Stunning 2015 Mini Cooper for sale only £10,000.’ 

In fact the car is a 2010 model with some rust and is only worth 
£2,000. A 2015 Mini Cooper is worth £12,000. 

Advise Hitem as to his potential liability to pay damages for 
misrepresentation. 

General remarks 
This question was attempted by the majority of candidates. It was actually a very 
straightforward misrepresentation question, with clear instructions in both parts of 
the question as to exactly what was required. Unfortunately, those instructions were 
largely ignored and very many answers simply became a rambling essay packed 
full of cases and legislation, demonstrating plenty of knowledge but very little 
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application to the questions asked. Very much a ‘write all you know about 
misrepresentation’ rather than a genuine attempt to address the issues raised. 
Therefore, marks were often disappointing. Part (a) required a discussion of the four 
bars to rescission with a supporting case for each (see extract below). The short 
factual scenario in part (b) asked for advice about ‘damages’ – often there was no 
discussion at all about damages. 

Law cases, reports and other references the examiners would expect you to use 
In part (a): inability to make restitution (Erlanger), lapse of time (Leaf), affirmation 
(Peyman v Lanjani) and intervention of third party rights (Ingram v Little). 

In part (b): need for untrue statement of fact, discuss mere puff (Dimmock v Hallett). 
Discuss fraud (Derry v Peek), measure of damages (East v Maurer), explain s .2(1) 
Misrepresentation Act (Royscott v Rogerson), burden of proof (Howard Maine 
Dredging). 

Common errors 
Not answering the question. Often plenty of material in part (a) that would have 
been relevant in part (b) but no mention of bars to rescission. Too much discussion 
of how to prove misrepresentation, which belonged in part (b). No mention in part 
(b) of damages. Knowledge of remedies in misrepresentation was overall very poor. 
Many wasted time writing about possible breach of contract when the question 
clearly asks about damages for misrepresentation. 

A good answer to this question would… 
apply knowledge of misrepresentation to the two specific questions using relevant 
case law and show good knowledge of remedies and the difference between s.2(1) 
and fraudulent misrepresentation. 

Poor answers to this question…  
contained the errors set out above. Wasted time on breach of contract. Gave an 
unstructured and rambling account or alternatively a pre-prepared essay about all 
aspects of misrepresentation without focusing on the two distinct questions. 

Student extract 

a) Misrepresentation is an unambiguous false statement of fact in law 
which induces the other party to enter into the contract. (Dimmock v 
Hallet). When misrepresentation is proved then the misrepresented 
party has a right to rescind the contract under common law and 
Misrepresentation Act 1987. Rescission means putting both parties 
into their pre-contractual state where any goods or money 
exchanged are returned. However there are four bars to rescission 
and if any of these bars operate then the right to rescind has been 
lost. I will discuss these bars in turn.  

I) Where the misrepresented party is aware of the 

misrepresentation but still continues with the contract thus 

affirming it, the right to rescind is lost (Long v Lloyd). In this case 

the misrepresented party was aware of the misrepresentation but 

still continued with the contract so the court held that right to 

rescission was lost. Then in the case of Peyman v Lanjani a dual-

test was formed which basically stated that if both parties were 

aware of the misrepresentation then logically the right to 

rescission must be lost. 

II) Where there is a significant lapse of time between the contract 

formed and the discovery of misrepresentation, the authority on 

this proposition is Leaf v International Galleries, in this case there 
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was a misrepresentation regarding a painting and a wrong 

painting had been perceived by the claimant who thought he was 

buying the painting to be one thing but it turned out to be another 

painting. Right of rescission was lost because there was a time 

lapse of about five years. Though right to rescission can be lost 

even when there is a much lesser time lapse.  

III) Where the rights of innocent third parties are involved the right to 

rescission will be lost. This means where the misrepresentor 

acquired a good product through his misrepresentation and then 

passed it on and sold it to an innocent third party, then under the 

law of misrepresentation, the innocent third party will not be asked 

to return the product to the first owner from whom the 

misrepresentor acquired that product. This is why in such a 

situation claimant will be advised to claim under the law for 

mistake because in that scenario remedy will not be available 

under misrepresentation because of the rights of the third party 

involved.  

IV) Where restitution is impossible because the property or goods 

have been consumed, used or inextricably mixed, the right to 

rescission will be lost. The authority in this proposition in Clark v 

Dickinson. Restitution was not available in the above mentioned 

case but nonetheless it was established if there was a possibility 

to mitigate or compensate the effects of misrepresentation by 

giving the money then this can be used. 

Restitution means putting the parties in a position in which they were before 
the contract. There were the bars to rescission which if operative do not allow 
the right to rescind the contract.  

Comments on extract 

This excellent answer with an equally good section (b) scored a high first. It is a 
clear answer to the question asked, explains each of the four bars and includes 
relevant supporting case law. 

Question 5 

‘English contract law defines the type of event which amounts to a frustrating 
event far too narrowly. The courts should be more ready to relieve a party 
from their contractual obligations following events which make the contract 
more onerous to perform.’  

Discuss.  

General remarks 
This was a reasonably popular question about frustration and most candidates who 
attempted it obtained a mid-range mark. Again, plenty of knowledge of the 
principles of frustration and relevant case law was shown but to score more highly 
that knowledge needed to be applied to the specific question. There needed to be 
some critical analysis of how narrow the English doctrine is in reality and the impact 
on legal certainty if the doctrine were to be relaxed. Some candidates made a 
reasonable attempt at this by discussing how frustration should not enable parties 
to simply escape from a ‘bad bargain’, nor permit parties to benefit unjustly. Also, 
discussing the cases on ‘self-induced’ frustration. The commercial use of force 
majeure clauses to mitigate against the common law was also a discussion that 
gained credit for better candidates. 
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Law cases, reports and other references the examiners would expect you to use 
Davies v Fareham, Jackson v Union Marine, Super Servant II, Ocean Trawler, force 
majeure clauses. 

Common errors 
Writing a generic pre-prepared essay about all aspects of frustration, including 
going through every section of the Frustrated Contracts Act, which had no real 
relevance. Missing the point of the quote in the question and failing to take a view 
about the positives and negatives of a narrow doctrine. 

A good answer to this question would… 
briefly explain the doctrine of frustration giving case law examples of how it 
operates and why the courts have applied it on a narrow basis using relevant 
examples – see extract below. 

Poor answers to this question…  
failed to address the question and simply wrote a generic essay about frustration, 
often containing relevant cases but failed to comment or draw any conclusion to 
support the thesis in the question. 

Student extract 

The law of frustration is where the contract cannot be performed in the 
prescribed manner due to some form of illegality or impossibility which 
renders performance fundamentally and significantly different from what was 
initially intended. 

The doctrine of frustration usually operates on very narrow terms. There are 
primarily two reasons for this. The first is that the doctrine of frustration does 
not wish to protect a particular party simply when he has made a bad 
bargain. This was explained in the decision of Davis Contractors v Fareham, 
where the claimant could not claim for money under the doctrine of frustration 
as the extra money to complete the job was due to the lack of availability of 
the skilled labour. This turned out to be a bad bargain and the courts did not 
wish to allow them an escape route. 

The second reason for the narrowness of the doctrine is because the future is 
uncertain and there could be a sudden increase or decrease in prices due to 
inflation. The court in such situations does not wish to impose frustration as 
then a very wide range of cases would be frustrated. So, clauses such as the 
force majeure clause are important in such contracts as they wish to prepare 
or predict about the situations in the future which could not frustrate the 
contract. Other types of clauses include the hardship and intervener clauses. 
The advantage of such clauses is that they help prepare the parties for future 
events, provides with a greater degree of certainty and is a wider concept. 

So these are the reasons why frustration is such a narrow concept. But, there 
are certain situations where the courts have been willing to use the doctrine.  

The first situation is where there has been an impossibility of the performance 
of the contract. In such situations, the courts have held that a contract will be 
frustrated. Such an incident occurred in Taylor v Coldwell where the contract 
was held to be frustrated when the hall where the concert was to take place 
was destroyed by fire. The claimants in this case could not sue for the 
advertising costs and for the defendant’s failure to provide the hall. 

Where possibility of performance is only temporarily impaired, the contract 
could still be frustrated as was the case in Jackson v Union of Marine where 
only temporary unavailability of the ship meant that the contract was 
frustrated. 
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On the other hand, the courts would also be willing to apply the doctrine of 
frustration where there is a frustration of purpose. Such cases are rare but 
they are held to have frustrated the contract. One of the cases on this issue 
was that of Krell v Henry where it was held that the contract had been 
frustrated when the coronation of Edward VII was cancelled and thus, the 
defendant was not bound to pay for the rooms as the purpose of this contract 
was no more there. But, this case can be contrasted with that of Herne Bay 
Steam Boat v Hutton, where the cancellation of the naval review was not held 
to have frustrated the contract. The difference the courts found between Krell 
and Hutton was in Krell, the foundation of the contract was on the basis of the 
coronation whereas in Hutton, the naval review was not the sole reason for 
the contract. 

Where an express provision has been stated that intervening acts will not 
affect a contract, the courts have however, been reluctant to use the doctrine 
of frustration. However, in Water Development Boards case, the doctrine of 
frustration did apply as the intervening act was held to be substantial even 
though there had been a provision made in the contract. But the intervening 
event was held to be a substantial cause why the contract could not be 
carried on with and thus, it was held to have frustrated the contract. 

The courts have also been reluctant to use the doctrine of frustration in case 
of self-induced frustration. This is where the defendant imposes the 
frustration upon himself and in such a case the courts have held that the 
contract would not be frustrated. The first case occurred in the Ocean 
Trawlers case where the argument of the defendant that the contract was 
frustrated was rejected as their failure to obtain licences was held to be self-
induced. 

Another case of Super Servant II was of more significance to the issue of 
self-induced frustration. In this case, transportation of goods by a more 
expensive way was held to be self-induced as the owners had failed to 
provide transportation with Super Servant I when Super Servant II sank as it 
was being used in other contracts. However, there was a force majeure 
clause in the agreement where such a situation was held to be foreseen. So, 
the owners of the Super Servant II could get the money. However had there 
not been a force majeure clause, the claim would have failed. This seemed to 
be unfair to the ship owners but this is what the courts held. It shows the 
importance of force majeure clauses. 

So, to conclude, it can be seen that the doctrine of frustration has been 
narrowly defined and used, but the courts have still been willing to use it in 
circumstances where certain events have made the contract too onerous to 
perform. However there are still certain limitations to this doctrine of 
frustration or not as can be seen in the cases of self-induced frustration 
objectively foreseen, the courts have been reluctant to set aside contracts 
due to frustration. 

Comments on extract 
This scored a high 2:1 mark. It recognises the thesis in the question and makes a 
good attempt to apply the relevant cases to that issue. It identifies where the courts 
have and have not permitted frustration to apply but could have been improved by 
perhaps more discussion of the risks of commercial uncertainty if frustration was 
applied more readily.  
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Question 6 

‘The law in relation to contracts that involve illegal acts or are contrary to 
public policy is difficult to state clearly and rests upon many fine and difficult 
distinctions. The decision of the Supreme Court in Patel v Mirza (2016) did 
little to clarify the law in this area.’ 

Discuss. 

General remarks 
This question was the least answered question on the paper, attempted by only a 
handful of students. It was perhaps recognised (sensibly) that it would be difficult to 
answer without a good understanding of the facts and implications of the Patel 
case. It is fairly standard question focusing on two particular aspects of illegality. 
The question required a description and critique of the current law, preferably 
identifying those concepts that are difficult to define, e.g. contracts contrary to good 
morals or the fine distinction between contracts illegal as formed and those illegal 
as performed. Followed by a thorough discussion of the Patel case. 

Law cases, reports and other references the examiners would expect you to use 
See above. 

Common errors 
Too little case law and little/no knowledge of Patel. 

A good answer to this question would… 
show a good understanding of the law to date and the often subtle distinctions 
being drawn in the cases. When discussing Patel, an in-depth knowledge of the 
decision and in particular the differences of approach taken by the Justices. 

Poor answers to this question… 
did not mention Patel! 

Question 7 

‘The introduction of the category of innominate terms was unnecessary and 
has introduced undesirable uncertainty into the law of contract.’  

Discuss.  

General remarks 
Answered by relatively low numbers of candidates but generally answered well. 
This is a standard essay question requiring a description of the nature and 
operation of conditions and warranties and how and why the innominate term came 
about. It should include a discussion about the benefit of certainty promoted by the 
condition/warranty classification and the flexibility and retrospective justice that can 
be achieved by introducing innominate terms. Better answers would note that 
certainty may be more important in B2B contracts than in B2C contracts. 

Law cases, reports and other references the examiners would expect you to use 
Hong Kong Fir. 

Common errors 
Either a discursive ‘philosophical’ essay with little legal content and no case law; or 
simply reciting the key facts about the three types of terms with no commentary or 
attempt to address the question. Some completely missed the point – despite the 
issue being clearly signposted in the question – and wrote a pre-prepared essay 
about either damages for breach of contract or frustration (which would have 
earned valuable marks if responding to other questions on the paper). 
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A good answer to this question would… 
be carefully structured, first identifying and explaining the different types of 
contractual terms. Then explain the impact of the Hong Kong Fir case and, in strong 
cases, perhaps refer to the earlier origins of innominate terms. 

Poor answers to this question…  
lacked detail or missed the point, showing the common errors mentioned above. 

Question 8 

Kipper is in the process of setting up his new online flower delivery business, 
Blooms, and contracts with Jake to design and build his website. He makes it 
clear to Jake that the website must be ready to launch on 1 February so that it 
will be ready for St Valentine’s Day on 14 February. He anticipates 
exceptionally good sales revenue on that day as well as the chance to start 
building a loyal client base in time for the spring season. Jake assures Kipper 
that the website will be ready on time. A clause in their contract stipulates 
that Jake must pay a ‘penalty’ of £5,000 should the website not be ready in 
time, as well as £500 for each subsequent day of delay. Unfortunately, Jake 
catches flu and is unable to finish the website until 5 February. Kipper 
demands that Jake pay him £6,500. He estimates that the delay has cost him 
£3,000 in lost revenue. Not only that, the delay causes Kipper severe anxiety 
and distress. 

When Kipper finally launches the Bloom’s website on 5 February, he receives 
an order from a very wealthy client, Mrs X, wanting deliveries of flowers for 
each of her offices across London on a weekly basis. Kipper is thrilled with 
such a lucrative deal. Further, Mrs X is so impressed by the exceptional 
choice of Blooms’ flowers that she rings Kipper suggesting that she invest 
money in the business to expand it. In designing the website, however, Jake 
has made a mistake which means that the delivery addresses cannot be 
inputted correctly. All of Mrs X’s flowers are delivered to the wrong address. 
Mrs X is furious and cancels all future orders. Furthermore, she decides not 
to invest in his business. 

Advise Kipper what damages, if any, he is entitled to. 

General remarks 
This question was answered badly by the relatively low number of candidates who 
attempted it. It requires careful reading and breaking down into several elements to 
ensure a reasonable mark. It is about damages for breach of a B2B contract. The 
final line of the question specifically requires advice about damages. Any answer 
that omits a discussion about contractual damages is not going to pass. Many 
answers missed the point by discussing only contractual terms (which would have 
better answered Q7). Several spotting the word ‘mistake’ wrote a pre-prepared 
essay about mistake, perhaps frustrated by the lack of any question about mistake 
on the paper. This can only score zero. Those that did discuss remedies and the 
different measures of damages/foreseeability, etc. did reasonably well. Most were 
unable to discuss the penalty clause issue. 

Law cases, reports and other references the examiners would expect you to use 
Penalty clause (Cavendish). 

Common errors 
Completely missing the point and not mentioning damages. Confusing the various 
parties. Failing to identify the two key breaches by J (missing the deadline and error 
in creating the addresses). Thinking that flu provides a defence (or even suggesting 
it frustrates the contract!). Not discussing the current law on penalty clauses. Failing 
to understand how losses are measured and not considering foreseeability issues. 
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A good answer to this question would… 
identify this as B2B contract. Recognise that the deadline is strict liability and 
therefore the excuse is irrelevant. Discuss whether £5,000 payment is a penalty 
clause by reference to the principles in Cavendish. K unlikely to recover for non-
pecuniary loss. Identify the mistake with the website as a breach and discuss the 
foreseeability and loss flowing directly from that (the cancellation of Mrs X’s order), 
showing good understanding of contractual damages. Recognise foreseeability is a 
problem with Mrs X’s proposed investment. 

Poor answers to this question…  
missed the point or had insufficient knowledge of the principles governing 
foreseeability and the contractual measure of damages and resorted to discussions 
of what was ‘fair’ without any legal basis or case law.  
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