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Examiners’ reports 2019 

LA1040 Contract law – Zone B 

Introduction 

The paper contained a good mix of essay and problem questions. The problem 
questions generally proved more popular for the majority of students. The principal 
cause of low marks was, as in previous years, major timing issues; many of those 
scoring bare passes or fails had only answered three rather than four questions. 
Even if the questions answered were awarded average marks, it was very difficult to 
pass without a fourth question. Candidates should remember that writing pages and 
pages for the first question is never going to make up for a missing question, which 
will inevitably score zero.  

I would reiterate that age old saying to always read the question carefully; the rubric 
will often state very specifically the area of contract law involved and avoids much 
wasted time discussing irrelevant issues for which no credit will be given. Similarly, 
avoid using a pre-prepared essay to answer a question – it will not fit neatly and 
sometimes is entirely the wrong topic. However perfectly written the answer, it will 
score zero if it does not address the question asked. 

There was a tendency, even in problem questions, to write a long essay covering all 
aspects of that area of law but then spending very little time on the important matter 
of applying that law to the factual scenario. Shorter and more focused answers 
showing a clear understanding of the principles will always score more highly. 

The scripts covered a very broad range of abilities and marks. 

Comments on specific questions 

Question 1 

Gunter decides to sell some of his books. He takes the following actions: 

a) He writes to Severine offering her his first edition of Anson on 
contract for £100. Severine replies to Gunter by letter accepting the 
offer but the letter is never delivered. 

b) He writes to Ewan offering him a signed copy of his, Gunter’s, own 
first contract book for £200. Ewan posts a letter accepting the offer 
but forgets to put a stamp on it and the letter is not delivered as a 
result. 

c) He writes to Mindy offering her a second edition of Chitty on contract 
for £300 and tells her that he ‘...will need notice of her acceptance’ 
saying that ‘being a contract lawyer like him, she will understand 
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why’. Mindy posts a letter accepting the offer but it is never 
delivered. 

d) He telephones Patrick to offer him his third edition of Pollock on 
contract for £400. Patrick says that he will think about it and get 
back to Gunter. The following day Patrick telephones Gunter and 
leaves a message on his voicemail to say he will buy the Pollock on 
contract for £350 and that he will assume that the book is his at that 
price unless Gunter replies otherwise and that he will collect the 
book when he sees Gunter at the Contract Teachers’ Conference 
next month. Gunter listens to the message and puts the book aside 
to take to the conference. 

Gunter attends the conference where he meets Severine, Mindy, Ewan and 
Patrick. Gunter tells Severine, Ewan and Mindy that he was surprised when he 
did not receive any replies to his offers to them and so he sold the books he 
offered to a bookseller. He also tells Patrick that only last week he changed 
his mind about selling the third edition of Pollock. 

Advise Severine, Ewan, Mindy and Patrick if they have any contractual claims 
against Gunter. 

General remarks 
This was an offer and acceptance question answered by the vast majority of 
candidates and mostly done reasonably well. The fact that it was divided into four 
mini problems, linked but each raising a different point, made it easier to gain marks 
and created a clear structure. The first three related to the postal rule, which is 
generally well known but there were subtle differences to each. It was important to 
support each point of principle with a relevant case. Answers need not be very long 
provided they covered the key points – the better answers were short and clear. 
With a problem question on offer and acceptance it is not necessary to start with a 
long preamble about all the different types of offers, etc. – just address the factual 
scenario in the question. 

Law cases, reports and other references the examiners would expect you to use 
a) Define the offer. Postal rule applies: Adams v Lindsell and Henthorne v 

Fraser. Acceptance effective on posting: Household Fire v Grant. 

b) Postal rule as before but only applies where letter is properly addressed: 
Korbetis v Transgrain. 

c) Here postal rule inapplicable because the offeror particularly asked for 
notice of acceptance: Holwell Securities v Hughes. 

d) G made an offer and P a counter-offer (Hyde v Wrench). Communicated 
when deemed reasonable to listen to the message (Brimnes). Actual 
communication too here. Can P rely on G’s silence? (Felthouse v Bindley 
and Rust v Abbey Life.) 

Common errors 
The point in (c) about the requirement for actual notice was missed by many – who 
therefore just repeated their answer to (a). Indeed, quite a few gave the same basic 
answer to (a), (b) and (c). In (d), most were able to discuss counter-offer and the 
relevant case but very many failed to spot the issue about acceptance by silence. 

A good answer to this question would… 
identify the subtle distinctions in the operation of the postal rule and give succinct 
answers with a key case to support each point. There were two main points in (d), 
which the best answers spotted and discussed. 
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Poor answers to this question…  
gave a long preamble about offer and acceptance, often showing knowledge of the 
important cases needed to answer the question but then failed to apply the law to 
the factual scenarios. Gave very repetitive answers to the first three sections, 
without noticing the varying facts. 

Question 2 

e) ‘Past consideration is never good consideration.’ 
Discuss.  

f) The roof of Amelia’s house was damaged in a winter storm. She 
contracted with Bertie who told her it was about a week’s work and 
would cost £10,000. Amelia accepted Bertie’s price and they further 
agreed that the work would be completed before 1 May so that 
Amelia could host a 21st birthday party at her house on 3 May for 
her daughter Camilla. 
Bertie began the work on 1 April but bad weather caused many 
delays. As a result Bertie said he would only be able to complete the 
job by 1 May if he employed extra workmen and this would increase 
his costs. Amelia offered to pay him £12,000 if he completed the job 
on time. Bertie went on to complete the repairs before 1 May and 
Amelia paid him £10,000 but refuses to pay any more. 
Advise Bertie. 

General remarks 
This was a question about consideration requiring a short essay response to part 
(a) and a problem question in part (b). It was answered by most candidates and 
very good marks were achieved by some. For those who did less well, many spent 
disproportionate time on one section or the other (or sometimes failed to answer 
one part at all). Part (a) required a simple description of the principles of past 
consideration and supporting case law. It was directed solely to that point but many 
wasted time on a generic essay about all aspects of consideration (some of which 
was relevant to part (b) but then did not appear there). Part (b) was about 
modification of an existing contract and whether there was consideration for the 
promise to pay more. Many wasted time writing out the facts of part (b) when the 
key promise needed to be identified and the rules of consideration applied to it. 

Law cases, reports and other references the examiners would expect you to use 
a) Define rule by reference to Roscorla v Thomas and Eastwood v Kenyon. 

Refer to the exception in Lampleigh v Braithwaite and the development of 
that in Pao On and Re Casey’s Patents. 

b) Poor weather is not sufficient for frustration (Davis v Fareham). Does B 
provide consideration for A’s promise? Discuss rules in Stilk v Myrick, 
Williams v Roffey. Discuss practical benefit (MWB v Rock). Consider duress 
(Davis) – probably not as not demanded. 

Common errors 
Not focusing solely on past consideration in part (a) but producing a pre-prepared 
essay on all the rules of consideration. Discussing only frustration in part (b). 
Missing the fact that this was about modification rather than creation of a new 
contract. Omitting the key case of Williams v Roffey, which was the premise of part 
(b). 

A good answer to this question would… 
focus on the key issues with supporting case as per the extract below. References 
to MWB and discussion of duress scored extra marks. 



 4 

Poor answers to this question…  
were poorly structured, writing too much in (a) and too little in (b). Gave rambling 
descriptive answers to (b) rather than analysing the facts and applying the relevant 
cases. 

Student extract 

Following Currie v Misa, a valuable consideration consists of rights, interest, 

profit and benefit accruing to one party while loss, responsibility, forbearance 
and detriment suffered or undertaken by another party. 

Past consideration is not good consideration since that the party does the 
work before the consideration is given, it is not likely that the performance 
was done in return for the consideration.  

In Roscorla v Thomas, the defendant gave promise of warranty as to the 
soundness of the horse after the sale of the horse. The consideration was 
past so that the promise was not enforceable.  

In Re McArdle, the wife had the work done before her husband’s promise 
was given. Therefore, the consideration was past and the promise was not 
enforceable.  

However, there is an exception so that past consideration can be good 
consideration also. In this exception, there are three elements to be satisfied, 
following Pao On v Lau Yiu Tong. 

First the performance done by the promisee must be at the request of the 
promisor. In Lampleigh v Braithwaite, the act was done at the promisor’s 
request and later due to the good performance done the promisor promised 
to give consideration, the promise may be enforceable.  

The second element is that both parties must understand that if it is always 
rewarded for the act done, such as business condition. In Re Casey’s Patent, 
if is always clearly paid for the plaintiff’s service. 

The last element is that the promise must be legally enforceable. 

From the discussion above, past consideration is not ‘never good 
consideration’, as it may fall within these exceptions. 

Comments on extract 
This was a relatively short answer with some lack of clarity/poor English. But it was 
well structured, set out the principle first then the exceptions and contained all the 
relevant cases. Part (b) was equally short but accurate and it scored a high 2:1 
overall. 

Question 3 

‘In deciding whether an agreement is said to evidence an intention to create 
legal relations the court often refers to so-called presumptions. However this 
approach can be difficult to apply in borderline cases.’ 

Discuss. 

General remarks 
This essay question was not answered by many candidates but it was actually fairly 
straightforward. It required a description of the two presumptions – that, in domestic 
and social arrangements, there is a presumption that there is no intention to create 
legal relations and, in commercial transactions, there is a presumption that there is. 
In each case, these presumptions are rebuttable and the question required a 
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discussion of the relevant case law. Better answers were able to address the 
borderline cases where the presumptions are arguably not very helpful. 

Law cases, reports and other references the examiners would expect you to use 
Social transactions: Balfour v Balfour, Merritt v Merritt, Jones v Padavatti, 
Radmacher v Granatino. 

Commercial transactions: Esso v Commrs Customs & Excise, Frank v JR Compton. 

Borderline: Blue v Ashley, Preston v Methodist Conference. 

Common errors 
Too discursive with insufficient case law. Too much description of the facts of the 
cases without making clear the principles deriving from them. Too little detail. 

A good answer to this question would… 
(see extract below). 

Poor answers to this question…  
showed the errors set out above – too wordy and lacking in case law. 

Student extract 

On deciding whether an agreement is said to evidence an intention to create 
legal relation the court often return to so called presumptions. However this 
approach can be difficult to apply in borderline cases.’ 

For a contract to be enforceable under the law, parties must intend to create 
a legal relation with the other party. They must be entering into an agreement 
which can be enforced in court. Not each and every agreement is 
enforceable under the law. These can be found in many agreements which 
are not under legal consequence. As it seems simple, it is rather a critical 
issue to be decided. The court will not presume that there was an intention 
between the parties to have a legal consequence of their agreement.  

The court will determine the issue objectively. Court will not ask to know 
about the state of mind of the parties whether they had intention to make 
legal relation, rather court will seek that whether reasonable party in such a 
situation, possesses an intention to create legal relation. Edmond v Lawson. 

On the cases of social or domestic agreements court will presume that there 
is no intention to create legal relation between them. However, this 
presumption can be rebutted by adducing contrary intention between parties.  

In the case of Belfour v Belfour a husband, while working abroad, promised 
to pay £30 per month to his wife. When he did not provide, the court held that 
wife is not entitled that money as she did not give any consideration for that. 
Moreover, there was not any intention to create legal relation between them. 
Lord Atkin was concerned about policy rather the intention of the parties. He 
said ‘courts of this country have to multiply one hundred fold if their 
agreement is held to be under legal obligation’.  

In the case of Merritt v Merritt: a husband promised to pay his wife £40 per 
month by which she covers her outstanding mortgage payments. He signed a 
note that he will transfer the house to her if she fulfils all payments. It was 
held that there was intention between them to create legal relations because 
he signed a note which is enforceable under law.  

In the case of Soulsbury v Soulsbury the court stated that there was intention 
to create legal relation between the spouses.  
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In the case of Padavatton a mother promised her daughter to stay in her 
house if she came to England and complete her bar course. During her 
course the mother wanted her house back. After a claim it was held that it 
was a domestic agreement and thus there was no intention of legal relation. 

In the case of Drake v Strout a couples agreement of child maintenance 
following breakdown of a relationship was held that there was ITCLR. 

There are some factors by which the presumption that domestic agreement 
does not have ITCLR is rebuttable.  

1. Business context: when family members enter into a contract on a 
basis of business content, there might be an intention to create legal 
relation. Snelling v Snelling. 

2. Certainty: when it is found that contract is certain, then presumption 
will be rebutted.  

3. Reliance: when other party act to their detriment by relying on 
promise, there might be intention between them. Parker v Clarke. 

In the agreement of commercial basis the court will presume that there is 
intention to create legal relation exists. Esso petroleum. However this 
presumption can also be rebutted by contrary evidence. Rose, Kleinwort 
Benson v Malaysia Corporation.  

Again where the terms of the contract can be found unclear and vague there 
might be assumed that lack of intention of legal consequence. Vaughan v 
Vaughan.  

It is not always easy for the court to determine a particular agreement 
whether it has a nature of being enforceable. English court often apply those 
presumptions to avoid complexity in determining the actual nature of an 
agreement. After all that discussion one thing appears to be clear that for 
agreement to be binding by court, it is of essence that intention of the parties 
must be to have a legal inference of their agreement.  

Comments on extract 
Shows good knowledge of many relevant cases and a clear structure. A little more 
analysis/contrast and some discussion of borderline cases would have helped. It 
scored a mid-2:1. 

Question 4 

Loki visits his local tropical fish shop, Aquatix, in order to restock his 
aquarium. He chooses a selection of fish and goes to the cash desk to pay. 
There is a notice at the cash desk that says, ‘customers can request a copy of 
Aquatix’s terms and conditions from the cashier’. Loki is not wearing his 
reading glasses and does not clearly see what is written on the notice. Before 
paying for the fish, Roach, the sales assistant offers him a monthly Aquatix 
subscription whereby if he pays £30 per month for one calendar year, each 
month he can choose two fish as well as a monthly stock of aquarium 
cleaning products and fish food. He agrees and pays the first month’s 
subscription. 

Loki takes his new fish home. Five days later all the fish in his tank have died, 
including his expensive Angel fish that he has had for several years. He 
realises that Roach has accidentally put the wrong chemicals in the water 
with the new fish. Furious, he returns to Aquatix, to demand £500 in 
compensation to replace all the fish in his tank. He also refuses to continue 
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with the subscription service. Roach hands him a copy of Aquatix’s terms 
and conditions which state: 

(i) Liability for damage by employees of Aquatix, whatsoever and 
howsoever caused, is limited to £10. 

(ii) The minimum subscription length is for 12 months. Subscribers 
wishing to cancel before this period will need to pay a sum of £300. 

Advise Loki. 

General remarks 
This was a fairly popular question about limitation and exclusion clauses in a B2C 
contract. There is a great deal of information in the question and identifying the key 
issues and answering in a structured way was the biggest challenge. The two 
questions are: can L claim for the dead fish; and does he need to pay the £300 
cancellation fee? The first question is whether the two clauses are incorporated into 
the contract, using relevant case law about notice given to L at the time. Then 
consider whether clauses cover the alleged breaches. Note that L is a consumer so 
relevant legislation is Consumer Rights Act not UCTA. 

Law cases, reports and other references the examiners would expect you to use 
The standard incorporation cases should be referenced and applied: Thornton v 
Shoe Lane Parking, Olley v Marlborough Hotel, Curtis Chemical, etc. L’s claim is 
under Sale of Goods Act. 

Then identify that Loki is a consumer so CRA 2015 applies. Refer specifically to 
s.62 and the unfairness test. Plus Schedule 2 for the indicative list of terms that are 
unfair. Compare courts’ attitude to limitation compared with exclusion clauses 
(Canada Steamship).  

Common errors 
Not identifying L as a consumer so using the B2B legislation in error. Discussing 
incorporation at length with every possible case and saying very little about the 
statutory regime. 

A good answer to this question would… 
reference only the relevant incorporation cases, consider L’s two potential 
complaints, analyse whether the clauses apply, discuss the CRA regime for 
consumers. Structure is everything in these questions. 

Poor answers to this question…  
did the opposite of that and had a rambling essay with the errors set out above.  

Question 5 

Sanjit wishes to buy a sports car and visits Marcella, a car dealer. Sanjit 
immediately falls in love with a vehicle known as a Land Patrol, which 
Marcella describes as ‘the most reliable car on the road’. He asks Marcella 
about the age of the vehicle. Marcella consults the Land Patrol’s 
documentation and sees that it is written in Italian. Marcella’s Italian language 
skills are very basic but he has an attempt at deciphering the information and 
eventually informs Sanjit that the car is ‘brand new’. Sanjit glances at the 
registration plate of the vehicle and notices that the registration would 
suggest that the vehicle is older than Marcella has claimed. Sanjit suspects, 
but is not certain, that Marcella has given him incorrect information about the 
age of the car.  

Sanjit decides to buy the car. Over the course of a few weeks, various defects 
appear in the car which cost Sanjit £1,000 to repair. Finally, one morning the 
car will not start and Sanjit has to spend £500 in taxi fares that week to 
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commute to his work place. He then finds out that the car is not brand new 
but eight years old. 

Advise Marcella as to her potential liability to pay damages for 
misrepresentation. 

General remarks 
A traditional problem question on misrepresentation answered by large numbers of 
candidates and mostly reasonably well. It needs a logical and structured approach, 
starting with a definition of misrepresentation then working through the facts 
identifying the key elements and applying relevant case law at each point. The 
rubric is very specific – discuss damages for misrepresentation – many candidates 
wasted time taking about the possibility of a breach of contract. Candidates need to 
identify the two statements made ‘most reliable car on the road’ (probably mere 
puff) and ‘brand new’ (probably misrepresentation). Consider whether S was 
induced by this statement to enter the contract or whether his suspicions counteract 
that. Go on to consider the types of misrepresentation and the remedies available. 
Generally, candidates were less good in looking at the remedies. 

Law cases, reports and other references the examiners would expect you to use 
Give standard definition of misrepresentation. Distinguish mere puff (Dimmock v 
Hallett). Is Marcella an expert (Smith v Land and Properties)? Is there reliance by 
Sanjit (Museprime v Adhill)? Doesn’t have to be the only inducement (Edgington v 
Fitzmaurice, Hayward v Zurich). Opportunity to verify (Atwood v Small). Discuss 
fraud (Derry v Peek), measure of damages (East v Maurer), explain s.2(1) 
Misrepresentation Act, Royscott v Rogerson, burden of proof Howard Maine 
Dredging. Discuss tortious measure of damages. 

Common errors 
Not addressing the facts and writing ‘all you know’ about misrepresentation essay. 
Not spotting the inducement point and whether Sanjit’s suspicions made a 
difference. Writing about the possibility of a claim for breach of contract, ignoring 
the rubric that refers to misrepresentation. 

A good answer to this question would… 
be clearly structured identifying the possible misrepresentation statements, 
exploring whether it induced the contract then taking time to discuss the types of 
misrepresentation and the remedies flowing from it with supporting case law. 

Poor answers to this question…  
wrote a generic essay on misrepresentation with no application to the facts. 

Student extract 

Misrepresentation is a false statement of fact or law. A statement of opinion is 
not a representation. (Bissett v Wilkinson). The statements that must be 
evaluated here are, when she said ‘the most reliable car on the road’, and 
when she said the car was ‘brand new’.  

Let’s first check whether they are false statement of fact or not. ‘Best car on 
the road’ sounds like a ‘mere puff’, which is a statement of opinion (Dimmock 
v Halett). But if the person who’s making the statement can be regarded as 
someone who should know the facts that are true, in this case Marcella is a 
car dealer, a[n] opinion like that can become a statement of fact (Smith v 
Land and Properties Ltd). I would argue this was a statement of fact. And the 
statement ‘brand new’ also a statement of fact. 

Reliance 

For statements to be actionable, it must be relied upon and made material. 
Made material basically means, any reasonable person would be induced by 
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such statements (Museprime Properties v Adhill Properties). It can’t be 
actionable if representee wasn’t aware of the representation (Horsefall v 
Thomas), and did not rely upon the misrepresentation. It doesn’t have to be 
the only inducement (Edgington v Fitzmaurice). Here it is reasonable to 
expect, a reasonable person would be induced by these statements. Sanjit 
was already in love with this car, before Marcella made those statements. But 
he did ask the age of the vehicle. Where Marcella wrongly replied ‘brand 
new’. It could have been an important deciding factor for him if he knew it 
wasn’t new. So, it can be argued he relied upon that statement. As we 
mentioned before no need for it to be the only inducement (Edgington v 
Fitzmaurice). When she glanced over the resignation, and couldn’t read the 
manual, she should have informed Sanjit, as half-truth (Nottingham Brick and 
Tile Co v Butler) and change of circumstances can be regarded as 
misrepresentation. (With v O’Flanagan). So, I think it’s sufficiently clear, that 
Sanjit relied on the statement. So, now the question is what type of 
misrepresentation might be brought against Marcella.  

Comments on extract 
A good structure with a defined section on reliance/inducement and good 
supporting cases. Candidate then went on to discuss types of misrepresentation 
and remedies in a bit less detail and scored a mid-2:1. 

Question 6 

Suggs visits Marlow in response to an advertisement placed by Marlow about 
the sale of his grand piano for £15,000. Suggs is posing as Felix, a well-
known YouTube star; the resemblance is remarkable. Suggs offers Marlow 
£10,000 for the piano. Despite the reduced price, Marlow wishes to accept the 
offer because he thinks that it would be exciting to sell to such a star. Suggs 
presents a cheque for £10,000. He has stolen this from Felix and fraudulently 
signed it in Felix’s name. In an attempt to falsely prove his identity to Marlow, 
Suggs shows him a short YouTube video on his smartphone featuring Felix. 
Marlow accepts Suggs’ offer and allows Suggs to take the piano away in his 
van. Suggs immediately takes the piano to Arias, a dealer, and sells it to 
them. A few days later, Marlow is contacted by his bank and informed that the 
cheque is worthless.  

Depressed by this news, Marlow goes out to cheer himself up. He sees a sign 
in the window of his favourite music shop offering for sale a guitar that was 
owned by Brian Carferry, a famous singer and songwriter. The price is 
advertised at £30. Marlow rushes in and buys the guitar, arranging for it to be 
delivered to him the next day. However, the shop later refuses to deliver the 
guitar, telling Marlow that their new sales assistant mistakenly put the wrong 
price tag on the guitar.  

Advise Marlow.  

General remarks 
This question about mistake was not very popular with candidates. Those who did 
answer it did reasonably well in the first scenario between Marlow and Suggs but 
the second scenario regarding the guitar was badly answered. The first scenario 
involves a discussion of mistake as to identity in a face-to-face scenario referring to 
the standard cases in this area. The presumption is that mistake is not one of 
identity and he intended to contract with the person in front of him. Discussion is 
needed about how that may be rebutted by the extensive checks undertaken and 
the close resemblance. No need to discuss the cases where the parties are not 
present as they do not apply to this factual scenario. Then go on to consider the 
impact of an innocent third party buying the piano. The second scenario involves a 
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discussion of ‘snapping up’ with relevant case law – a point missed by most 
candidates. If Marlow could reasonably have supposed that the shop had made a 
mistake then that prevents a contract being formed. 

Law cases, reports and other references the examiners would expect you to use 
Cases on mistaken identity face to face – Lewis v Avery, Cundy v Lindsay, Ingram v 
Little, Shogun Finance. 

Snapping up/unilateral mistake – Hartog v Colin and Shields. 

Common errors 
Writing a generic essay on all types of mistake with no application to the facts.  

A good answer to this question would… 
be well structured, setting out the leading cases on mistaken identity in a face-to-
face setting, pointing out that, unless void for mistake, then the third party will 
acquire good title. Explain how snapping up case law is likely to prevent M taking 
advantage of an obvious mistake by the shop. 

Poor answers to this question…  
wrote a generic and unfocused essay on all types of mistake with no application to 
the facts. 

Question 7 

‘There should be no legal restrictions on the right of an innocent party to 
affirm a contract when faced with an anticipatory repudiatory breach.’ 

Discuss.  

General remarks 
Very few candidates answered this essay question on anticipatory breach. It 
required a description of the law and a detailed analysis/criticism of the leading and 
controversial case of White v Carter was essential. The question requires particular 
focus on the right of the innocent party to affirm the contract rather than immediately 
seeking a remedy from the other party and the restrictions on this right – i.e. where 
the innocent party is dependent on cooperation from the party in breach or where 
there is no legitimate interest in performance of the contract. Good answers would 
go on to think about the policy and legal implications of having no restrictions on the 
right of the innocent party. 

Law cases, reports and other references the examiners would expect you to use 
White v Carter. 

Common errors 
Writing generally about breach of contract rather than focussing on anticipatory 
breach. Lack of reference to or analysis of White v Carter. 

A good answer to this question would… 
set out the nature and effect of anticipatory breach and the options open to the 
innocent party. Critical and detailed analysis of White v Carter. Take a view on 
policy issues. 

Poor answers to this question…  
wrote generically about breach of contract with insufficient knowledge of 
anticipatory breach. 
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Question 8 

By reference to relevant case law discuss THREE of the following 
propositions: 

a) ‘Specific Performance is not available where it would require the 
constant supervision of the court’; 

b) ‘Damages based upon the so called ‘cost of cure’ are rarely awarded 
in actions for breach of contract’; 

c) ‘Disappointment damages for breach of contract are awarded when 
the provision of pleasure is an important, but not necessarily the only, 
object of the contract’; 

d) ‘A penalty is a term of a contract that imposes an obligation to pay a 
sum of money on the party in breach which is not proportionate to any 
legitimate interest of the innocent party’; 

e) ‘Damages for breach of contract are only rarely assessed by reference 
to the gain of the party in breach.’ 

General remarks 
This multi-part question focussed on damages for breach of contract. Rather than a 
single essay the subsections each address a very specific principle derived from 
case law. Surprisingly, it was not attempted by large numbers of candidates. There 
was a choice – only three sections out of five were required – so candidates could 
focus on those areas where they had most knowledge. Marks were relatively easy 
to achieve if the cases were known – each point of principle had a specific case in 
mind – see below. 

Law cases, reports and other references the examiners would expect you to use 
a) Co-op v Argyll. 

b) Ruxley v Forsyth. 

c) Farley v Skinner. 

d) Makdessi. 

e) A-G v Blake. 

Common errors 
Answering fewer than three subsections or answering all five, in which case, the 
best three answers were counted for the overall mark. Failing to identify the key 
cases. 

A good answer to this question would… 
show good knowledge of contractual damages, focused on the specific principle in 
each subsection, illustrate with the key case and ‘discuss’ the effect as required by 
the rubric to the question. Reference to the policy implications of these key cases 
would increase the mark. 

Poor answers to this question…  
missed the point and provided a discursive answer without reference to case law. 
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